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1 | N THE UNI TED STATES DI STRI CT COURT
, FOR THE DI STRI CT OF M NNESOTA
; Court File No. 21-1348
.
. KRI STIN WORTH, et al .,
Plaintiff,
6
V.
7
JOHN HARRI NGTON, in his _ o
8 I ndi vi dual capacity and in his official
capacity as Comm ssioner of the
9 M nnesot a Departnment of Public
Safety et al.,
10
Def endant s.
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13
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18 VI DEOTAPED ZOOM DEPQCSI TI ON OF
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y Taken April 4, 2022 By Kelly A. Herrick
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1 A Yes.
2 Q And then he says, "Since Heller, historians,
3 schol ars, and judges have continued to
4 express the view that the Court's historical
> account was fl awed."
6 And, then, you're one of those
7 scholars listed there, correct?
8 A Correct.
© Q And you believe that the Heller Court's
10 hi storical account of the Second Anmendnent
11 was fl awed, correct?
12 A That is correct, which is the general view
13 of nobst historians.
14 Q And you believe that Heller obliterated the
15 real history of the Second Anmendnent and
16 substituted to displace an originali st
17 fantasy, correct?
18 A That is correct.
19 Q GCkay. And Justice Breyer's contenpt of the
20 Hel ler majority was well-earned, correct?
21 A Sorry, could you rephrase the way you franed
22 t hat ?
23 Q Justice Breyer's contenpt of the Heller
24 maj ority was wel | - ear ned?
25 A Sorry, would you character Justice Breyer as
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1 And is this Brief of Thirty-Four
2 Prof essional H storians and Legal Hi storians
3 as Amci Curiae in Support of Respondents,
4 this is your Am cus Briefs that you joi ned
5 i n McDonal d, correct?
6 A Correct.
7 Q Ckay. I'mgoing to ask you about the
8 position you took here. Ckay. So in this
9 | ast paragraph of the Sunmary of Argunent
10 you say, "It would therefore be contrary to
11 early practice under the Fourteenth
12 Amendnent to block states and cities from
13 enacti ng reasonabl e gun regul ati ons,
14 I ncl udi ng bans on specific types of
15 danger ous weapons, such as the |laws at issue
16 in this case.”
17 Now, again, the Suprene Court did
18 not adopt your view in MDonald, correct?
19 A That is correct. I'mactually 0 for 4 in
20 front of the court. | have one of the
21 wor st, you know, batting averages of anyone
22 | know.
23 As | tell my students, | really
24 appreci ate that they have one of the great
25 | osers as their professor.
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1 And, you know, |'m sure under
2 French | aw that was perfectly |egal, but
3 It's a kind of law that's not very useful in
4 terns of understandi ng what was the real
5 danger of flying saucers interfering with
6 French wi ne production in the 1950s?
7 Q So |l take it there were no such laws in the
8 Foundi ng Era, correct?
9 A It's a bad question because it doesn't --
10 you know, you have to ask a question that's
11 grounded in the actual history.
12 So a question like that,
13 unfortunately, rests on a poorly articul at ed
14 set of assunptions about what the reality of
15 firearms ownership was in the Eighteenth
16 Century.
17 So, yes, given that there was a
18 shortage of firearns, and governnent policy
19 was ained to increase firearm production,
20 passi ng al |l ow agai nst acquiring firearns
21 woul dn't have nade a whole [ ot of sense.
22 Q Right. And, you know, I'mnot articul ating
23 any theory, you're the historian, |'m asking
24 you a factual question about history.
25 And so, the answer is there were no
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| aws in the Foundi ng Era making it unlawf ul
for 18-to0-20 year olds to acquire firearns,
correct?

No, there -- no, not that |'m aware of,
correct.

Ckay. And there were no laws in the
Founding Era making it unlawful for 18-to-20
year olds to carry firearns, correct?

Well, that's not entirely true.

Wll, let ne ask it this way: Wre there
any laws in the Founding Era nmaking it

unl awful for 18-to-20 year olds to carry
firearns on account of their age or status
distinct fromany restrictions that were on
anybody el se?

So we do have a variety of statutes
forbi ddi ng 18-year-ol ds and anyone who is
attending a college or university from
carrying firearnmns.

Laws?

Yeah.

Ckay.

And so that was one of the few exanples in
the Ei ghteenth Century where you coul d get

an i ndividual outside of the patriarchal
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1 Q GOkay. And outside -- and how many of those
2 were in place during the Founding Era?

3 A Wll, we don't have that many col |l eges so |
4 woul d say a significant nunber of the

5 col | eges and universities had sone kind of

6 | aw |i ke that.

7 Q During the Founding Era?

8 A Yeah.

9 Q Oay. And during -- apart fromthose during

10 t he Founding Era, were there any | aws mnaking
11 it unlawful for 18-to0-20 year olds to carry
12 firearns distinct fromthe background
13 princi ples about carrying firearns --

14 general |y acceptabl e principles?

15 A | don't believe so.

16 Q And during the Founding Era, did people
17 under the age of 21 carry firearns for
18 hunti ng?

19 A Are you asking, did they carry themfor
20 hunting -- you know, again, | haven't -- |
21 haven't done a deep dive into that.

22 Clearly there was a |l ot of hunting
23 going on, and clearly |I'm sure sone people
24 under the age with the approval of their
25 parents went hunting, sure.
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1 founding, there was a legal distinction
2 bet ween m nors and adults w thout any mddl e
3 category of a young adult?
4 A Yes.
> Q GCkay. And so at the founding -- during the
6 Foundi ng Era, you know, a person would
7 transition froma m nor having very
8 restricted legal rights to an adult having
9 full legal rights; is that correct?
10 A Yes. It's one of the reasons why life is
11 better now.
12 Q GCkay. Al right. So let's go to page 12
13 now. And you discuss this instance in
14 New Yor k, and you say "Federalist Elisha
15 Wl lianms, a del egate from Col unbi a County,
16 wondered if his denocratic opponents w shed
17 to enfranchise 'brave infants' by giving
18 themthe right to vote. Extending full
19 rights to mnors was literally treated as a
20 joke in early nineteenth century Anerica."
21 Now, the joke you refer to had
22 regards to voting rights, correct, not arns
23 ri ghts?
24 A Yes.
25 Q OCay. And if we goto 52, it's fromthis
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1 mlitary law would -- would be -- would be
2 in full operation since you were now -- you
3 had transitioned fromyour civilian status
4 to your status as an active duty mlitia
> per son.
6 Q GCkay. And did Founding Era mlitia | aws
7 restrict the ability of mlitia nmenbers to
8 carry firearns outside of mlitia service?
9 A No. By definition, they dealt with the use
10 of arnms in the context of mlitia services.
11 Q And did Founding Era mlitia |laws regul ate
12 t he possession of firearns that were not
13 required for mlitia service?
14 A In one very interesting sense, they did. So
15 multiple mlitia statutes fromnmultiple
16 jurisdictions were explicit that the gun you
17 owned for mlitia service was exenpt from
18 seizure in a distress or any kind of debt
19 proceedi ng and could not be sold to pay for
20 tax arrears, whereas other guns you m ght
21 have owned were subject to the full force of
22 any kind of Court Ordered seizure.
23 So in that fascinating sense,
24 mlitia statutes suggest that the gun you
25 owned for the mlitia enjoyed a higher |evel
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